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Reportfrom NewYork
Good news on the Councilor tiont' for a
change.It looks like we will keep our second
Councilor for next year. CPC announcedthe
new cutoffs at the Council meeting-800/
2400. Our official count on the approprtate
date was a bit over 800, so we retain both
Councilors. We are not in the clear, though.
As a result of our efforts to achievesome stability in these figures (we had wanted the cutoffs unchanged from year to year, as long as
they were mathematically workable), petitions have been submined to amend the bylaws so that the cutoffs would be adjusted
every four years. On the surface, this looks
quite good. However, we have a major membership effort ahead of us, and this is why. If
the amendment passesat the Anaheim meeting, and our count at the end of this year is
below the cutoff established next spring, we
drop to one Councilor. and remnin at thut
level of representation for four years, 198891. So let's get out and push for a thousand!
One of the most spirited discussions at the
Council meeting revolved around the dues increase. According to the formulas currently
in place, the dues were scheduled to rise by
M.00, unless Council voted a lesser amount'
Several Councilors (including yours truly)
questioned the budgeting procedures devel-

oped recently, and thus spoke against the increaseas a way to send a message.In partic"tail" (the
ular. I was concerned about the
publishingbusiness)becoming so large that it
"dog" (member-oriented
not only waggedthe
activities), but virtually obscuredthe dog. In
fact. the tail is now nine-tenthsof the budgetl
With that kind of a ratio, it is easy to lose
sight of what a membership society is all
about. In the end, of course, the full dues increase went through. Also true to form, a
call for a record vote was defeated.
The budgeting procedure was discussedat
both the Economic Status Committee and the
ProfessionalRelationsComminee meetings.
If you have thoughts or suggestionson this
issue, including suggestions for restructuring
the Sociery send them to me and I will pass
them on to the approPriate folks.

Low Dues
If any of you will be qualifying for retired
or emeritus status, or if you already have, or
if you know of chemists who qualify for either of these ACS membership categories.
contact the Division's Secretary to secure the

same category of membership in the Division. In doing so, you will receive a reduction of your DPR dues. Our dues are pretty
minimal to begin with, but this is just a small
token in recognition of the past services of
our older chemistcolleagues.
Spreadthe word. Older chemists, younger
chernists, women chemists, minority chemists, academicchemists, industrial chemists,
a/l chemistsare welcome in the membership
orienteddivision!

SpecialNote
Unemployed members may defer Division
dues until they are re-employed. If you are in
such an unfortunate condition, we would like
to keep you in the Division until, and after,
your situation improves. Contact the DPR
Secretary,Dr. Paul Rebers, NADC, PO. Box
70, Ames, Iowa 50010.

Dennis Chamot

SUIT
RESOLUTION
OF AN AGEDISCRIMINATION
SUCCESSFUL
ErwinKlingsberg
1597DeerPath
NJ 07092
Mountainside,

I'd likc to review the history of my lawsuit. and the eventsleading up to it, in the
hope that somethig can be lcarned fiom the
cxperiencc.I joincd American Cyanamid in
1946,two yearsafter receivingmy Ph.D. degree from the Univcrsity of Rochcstcr. At
l'irstI did patentwork, but in the 50s I wcnt
into researchand I spcnt the rest of my 3-5
ycars with the companyas a bcnch chcrnist
doing syntheticwork. For a timc thc rcsearch
environment was tolerablc, and my work
produceda numbcr of important bencfits for
the corrpany. The most outstandingof these.
but not the only one by any mcans. was the
herbicidc AVENGE@. which thc company
as a highlightin its own official his1'eatured
tory along with a few things likc thc sulfa
drugs antl aurc()m)cin.AVENGET was pi-ttentcdall ovcr the world.
Unfirrtunately, however. this environntcnt
deterioratcddrcadfully in the late 1960s.
What happened,in a word, was that rescarch
was takcn over by bookkcepers.Nothing was
approvcd unless it could be justified in adv a n c c o n b o o k k e e n i n gp r i n c i p l c s . T h i s
mcant, of coursc. that researchsimply wcnt
out thc window. bccauseanything that can be
justified in advanccon bookkeepingprinciples is ntx research.
Thc rcsult was total demoralization and
collapse of research. Whcn it became clear
that nobody in thc Chemical ResearchDivisi()nwas prcparedto takc corrcclivcactionrrr
cven to admit that a problcm existcd, I myself wcnt to the chairmanof the board of the
company,and put the casc to him. He freely
admittedthat things wcre in pretty bad shape
and promised to do something about it, but
never did. By that time the top management
was bcginning to wakc up to thc fact that the
moncy bcing spenton rcsearchdidn't seemto
produce much result, and they commissioncd
a rctiring researchdirector who like me had
spent many years with the company.to draw
up a diagnosis of the ills of Cyanamid research. He produced a blistering indictment
of thc way researchwas managed-or rather
mismanaged-in the company. His perspective was of course different from mine. He
was a researchdirector and I was a bench
chemist, but we both came to similar conclusions:(l) Researchat Cyanamidwas a shambles; (2) It was very doubtful whcther anythins woulJ hc doneaboutit.

Lecture delivered April 14, 1986 at a DPR
symposium on wrongful termination held at
the American Chemical Society national
meeting in New York City. The opinions expressedare those of the author.

By now you may be asking what all this
has to do with age discrimination. The fact
is, it has everythingto do with age discrimination.
You see, to the bookkeeper,chemists are
morc or less interchangeable,like pencils or
erasers. As tar as the bookkeeper is concerncd. if two chemists look alike, sound
alikc, smell alike thcy are alike. The only
differcnce that the bookkeeper can understand is that one chemist is being paid a little
more than another.Wc who have made a life
work of chemistry know that when it comcs
to productivity, chemists differ by orders of
magnitude. In the course of a lil'etimc one
chemist may produce nothing while another
with similar training produces new products
worth many millions of dollars, or at a univcrsity a string of papersthat may win a Nobel prizc.
All of this is lar beyond thc grasp of the
bookkceper.Thc bookkeepcr looks at the
pricc tags, and where possiblc will try to
savc 15% on a gross of pcncils, or on a
chemist.And here we come to the crux of the
matter, becauscthe chemist who is earning
15 or 20% more is, of course, the older
chemist.But if your hiring and firing practiccs systematicallyfavor chemists who are
earning less moncy as against those who arc
earning more. then you are by the same tokcn favoring younger chemists as against
older chemists,and this, in fact and in law, is
agediscrimination.whetheror not you intcnd
it as such and whethcr or not you realize it.
One day, without any warning whatsocver.
I was summonedby my boss and his boss and
told, this is the end of the line fcrr you. I replied on thc spot, this is agc discrimination
and I am taking legal action.
I lost no time engagingan attorney, a man
with a big reputationwho was highly recommended by a number of people. He startcd
out by sending a very polite, even deferential, letter to the chairman of thc board, who
of coursc knew me and knew very well what
I had done for Cyanamid. My attorney suggested in his letter that we had a problem
here that could be handled by a friendly discussion.The letter was ignored.
In this period of a few weeks immediately
after my dismissal, I also went to the ACS,
which took a great deal of interest in the
case. However they told me that they would
not intervene after a suit had been filed, so
we held back to give them a chance to make
their inquiries. The ACS consultants approachedthe company,but were only permitted to see a couple of people who hardly
knew me, and who told them that this was an
unfortunate action forced upon the company

by businessconditions but did not reflect in
any way upon Dr. Klingsberg, who was an
outstandingman as everybody knew. Period.
At this point we were still well within the six
month statutory period for filing and I gave
my attorney the green light to bring suit,
which he did in March of 1982.
Now, a scientistwho stepsout of the laboratory into a law office may just be crossing
thc streetbut he or she is entering a different
universe. Rather than spend a lot of time
upon this point I will simply recommend a
book that should probably be ready by anybody who is contemplatinglitigation, and by
a lot of other people besides.It has a rather
'All
provocativetitle
the Justice I Could Affbrd." Thc author is Eugene B. Goodman,
the publisheris HarcourtBrace.
My expcricncc was very different fiom
Goodman'sin most esscntials.but the moral
in both casesis. watch out for surprises.My
attorney had somc vcry nasty surpriscs in
store for me. of which the nastiest was his
choice of a court system. In New Jersey and
no doubt in many other statesthere are parallel systemsof courts, one with .iuriesand one
without, where the casesare heard only by a
judgc. Without saying anything about it, he
filed suit in thc so-calledChancery Division,
where there are no juries. Whcn I fbund out I
was appalled. I believed all along that my
case would play best befbre a jury, and I
could not understandhow a lawyer, supposedly representingmy interests, could, without consulting mc first. take this step that in
effect deprived me of my constitutionalright
to ajury trial.
For this and other good and sufficient reasons I had to dismiss this lawyer, and I consider myself lucky that I found Paul Schachter, a far superior attorney who took over and
by his very careful and thorough work
brought the case to a successfulconclusion.
But even he was forced to concludethat, as a
practical matter, there was no possibiliry of
reinstatinga jury trial.
The lawsuit began with the filing of my
complaint settingforth the causeof action, in
this case age discrimination. American Cyanamid, the defendant, replied by denying
everything. With these formalities over, we
then moved into what is called the discovery
period, which can be rather prolonged and
which is used to develop as thoroughly as
possible the evidence and arguments on both
sides. Before the courtroom proceedings begin, the opposing positions are developed
fully and in documentary form, so that each
side knows the other's position and the judge
can study both, in advance. The discovery
period began with written questionnaires,

submitted by me to the contpany and by the
company to rne.
The next stageconsistedof depositionsfor
both sides.Here we are a good deal closer to
an actual court proceeding, inasmuch as the
questionsand answersare spoken rather than
written, and again with the force ol sworn
testimony. Attorneys for both sides are
presentand there is an official stenographer
to record everything. but the judge assigned
to the case is not there. Another important
differencetiom actual trial is that there is no
crossexaminattcln.
By now the Cyananrrdposition had become
clear. My contention was that they fired rne
becauseI was 50 years old. They denied this
flatly and maintaineclthat thcy fired rle fbr
cause.What was the causc'lVery sintplc. In
. v ruting
r n y a n n u a lp c r l i r r n t a n c t ' r c v i c w sm
had slipped. I had been getting ratings <l1'
"Excels," but I slippcdone notch, to "Satist'actory."So they fired me- There was ncvcr
any contention thal rnav perfrirntanceat any
time had cvcry been considcred unsatisfactory. Not at all. Nor was thereany contention
that I had ever bcen warned that I had better
improvemy pcrformancc,or elsc--not at all.
I had slipped down one notch frorn the top
and that was it.
In my view, Cyanarnid,was taking the 1ollowing position:
We cannot deny tfrat Dr. Klingsberg is an
outstandingscientist with an intt:rnational
reputation.Wc cannot dcny that hrs research
is creatingniillions uptin millions in profits
for American Cyanarnid. We cannot deny
that during his 35 yearsof servicehe in fact
provcd to be onc of the most valuable cnrployees in the hislory of the cornpany.But
sad kr relate, Dr. Klingsberg's pcrftrrmancc
rating slippeda notch, from Excelsto Satisfactory.So we fircd hirn. Without warning.
One might supposethat, in tlrc courtroom,
this manifestabsurditywould have collapsed
of its own weight. But naturally we tlitl not
want to take any chances,and *,t *'cre in ii
position to shoot ckrwn this llrms1' titrlbnse,
ridiculous as it was. in several diffcrent
ways.
in rhc lirsL plar:c, wc iould shtrrvthat the
cntire performancLrreview systcnl was not
taken seriously in thc conrpany.but was qcnerally regarded as lutile and countcrproduct i v c . W e h a d i t r . r u t I ' r ' s ) e s s i ornl l a n i l g c r n t n t
communicationsto this et-fect.and if necessary we could have backed it up by courtroorn testimony. in addition, nry last pcrformance review rvas in the fall of 1980, A
few monthslater,in the spring of 1981. I received a healthy raise, one of the biggest I
had ever received. Furthermore. at about the
same time early in 1981, rny boss reconlrnendedme, in recognitionu{'oulstandingaccomplishment,to be appointed Distinguished
ResearchFellow. at the top of the prot'essional ladder.This represcnteda jump of several rungs up the ladder, to the highest posiscientisr.
tion availablelo a n()n-nrlnagernent
It seemsclear that at this stageof the game
nobody was bothered very rnuch by my performance review. And a f'ew inonths atter
that I was fired, allegedly on the basis of that

sameperlormancerevlew.
In addition, I will remind you here of what
happened when the ACS people came to see
Cyanamid, and were told that there was absolutely no complaint about Dr. Klingsberg's
performance, that the decision to fire him
was the result of unfortunate businessnecessities that did not reflect upon him in any
'[his
of courseflatly contradictedthe deway.
fensethat they cobbled togetherafter I sued.
I of course was not the only employee who
lost his .iob, far ltom it, and to continue the
story herc we should takc a look at certain
f'eaturesof the iaw. I must mention Practicing
Larv Institutc. a New Yrrk-based organization that rrllcrs short c()ursesin many aspL'cts
of the law. Yru don't have to be a lawyer to
attcnd. ancl each course comes with a handbook that summarizesthc lcctures and is a
very useful adiunct to the course. I attended
"Age
onc of thesccourscsin March I983, on
L)iscrirninationProblenrs in the Clontextof a
Reductionirr $.(rrk Force.' One of the nrost
importantthingsi learnedwas the following:
If a corlpany is chargcdwith discriminatory
firings and arguesthat it was lbrced. by busincss or othcr conditions, to reduce its stafJ.
this is not an acccptablcricfcnscby itselt. If a
rcduclion rn statf was in fact necessar),,the
company must irl addition show that thc rcduction was carricd out in a nondiscrinrinatory fashion.
We had not disputcd lhe occurrettccol' a
reduction in u,ork lirrcc; wc wcrc simpl_y
contendingthat it harJin f'actbeen carrietl t;ut
i n h i g h l y d i s c r i m i n a t o r yl a s h i o n . ' i t r p r o v c
this. wc hatl to seethe companyernploymcnt
recordsfirr the period in qucstion.Cyanamid
w a s . ( ) r ( r l u r s c .n o l v c r y e a g c r t o p r o d u c c
thesers:ords, but they wcnt to thc hcart of
thc casc. ancl hcre-Paul Schachtcr'sskili and
deterrnination paid otT. He persuadcd thc
judge to order them tri Lrcproduced. What did
they show'?Rcmcnrhcrthat the occurrenceof
a reduction in work lbrce had. ttom the beginning. been morc or lcss tacitly acccpted.
A,n official of the company had tlcposed, under oar,h,that they had a surplus of organic
chemisls We did have reason to bc suspiciou.s.Almost simuitancouslywith my dis
nrissal, younq chcmists were hired lir m.y
own laboratory in Bountl Blook, kr dri work
fbr which I rvas pi:rfccily well qualilicd. A
coupleof nl(lntirsiater the companywas advertising a vacancy in another lalroratory lo-l
cati{rn that suifccl rne to a
But rrntil wc
inspt:ct
records,
could
the company
we could
not get a l(iok at thc whole picture. So wc
were .just not prr:paredfor the revelation that
the cornpanywas hiring young chemists right
practicingillealong, and was systematically
gal age discrirninationby firing older chemists and replacing thent with younger ones.
Thesechangedthe whole basisof the case.
We had now reachedthe final stagesof the
pretrial period, and wc had to give thoughl fo
the expcrl lesiirnonS;.A nurnber of distinguished chemist:;wiilingly agreed to testify
on my behaii and I shali always be gratetul
for their support. Their most important task
was to confront head-on the Cyanamid defense based on my pertbrmance review, by

testifying that my job performance had never
deterioratedin any respect.This was easy to
do becausewe had my monthly researchreports, which showed what I had been doing
from month to month during my last years
with the company. It was clear that I continued to produce new products, which were
crcating great excitenrentin the applications
department,where I was told that these were
just what was neededto put new life into a
badly denroralizedsales organization. I had
actuallygonc at m) ()wn L'xpenseto a scicntific meeting in Austria in the summer of
I 98 I to givc a researchpaperon this work in
rhc hopc ,rl' stimulating.interestin its :cicntific and commercialpossibilities.I was fircd
only a few weeks latcr.
A lawsuitis a tortuousprocess,and we had
and delays.Time
our sharr:of postponcments
and aeain court-imposcd deadlincs wcrc not
mel. All of this is of courseto thc advantage
of thc corporate tlcl-endant.and imposes an
additionalburdcn anil expenseon thc plaintiiT.
When the Scptcmbcrtrial date was f inallv
at hand. thc company, as so oltcn happens.
beganto talk out-ol:courtsettiemenl.A vcry
high proportionol all lawsuitsarc scttied tn
thrs way, partly becausecourt calcndarsart'
tuvercrowdctl.Sorne experts say that thc
l u d g c sc r c r l u n d u ca n d c x c e s s i v cp r c s s u r r{ ) l l
attorncys to reach settlements. Cvanarnrd's
first ofier u'as so ridrculousthat rny at()rncy
r r f u s e d[ ( ) w a s t ct i r r r ch y p a s s i n gi l o n t ' ) n t c .
Thcn they uppeclthe ante. and when they
rstartedLalkingabout a six-figurc sum, Paul
adviscdme to takc it. I was very unenthusiastlc 1or a numbcr of rcasons.hut hc did a lair
amountof arrn twisting and I finally agrccd
to accept. ln retrospoct I have comc to bclieve that he was probablyright, cspcciallyin
the light of what I havc since lcarned about
thc outcorneof a numberof other cases.
During this last stagc, Cyanamidtried tht:
usualgarnbitof includinga sccrccyclauscin
thc scttlementagrccrnent,but I refused tlatly.
l h e l i c v ct h a tt h i : s c c r c L _i sv a r c r l p c r n i c i o r r s
practrcethai has concealedfrom public vicw
thc scriousncssof the discrinrinationpnrbie:m,and lhis tinre I succccdeiiin hangingon
to ln) Constitutir-nal
right thc right of ficc
speech.As a conscquenceI am under no legal rcstraint but arn perf'ectly.h'ceto stantlbclirre you today and tell thc truth.
Thlough all thc ups and downs of this lawsuit, my certainty never wavercd. that my
casewas uniosable.And so it turncd out. although not in the rvay that I had expcctcrl. or
wanted,
Thc difficulties, expenseand unccrtainfy of
iitigation are such that I would hesitate to
recommend it except to somebody who, like
me, has a case that is essentiallyimpossible
to iose. If you have such a case, and if you
can find a competent,dedicated.trustworthy
lari'ycr,then don't hesitateto sue.
From the beginning I feit it m;,'.duty to
publicize this casein every way possible,and
I believe that the ACS and in particuiar the
Prol'essionalReiations Division has perfbrmed a great public service by organizing
this symposium. I-et us hope that it means
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that the dimensionsof this tragedy are finally
being exposedto public view. We all know,
from our own experience and that of our
friends and colleagues,that Cyanamid's behavior is more or less typical, certainly of a
large segment of the chemical and pharmaceutical industry. We have all heard story after outrageousstory. I have a good friend employed as a group leader by a major company
not far from here. He was authorized to hire
five or six Ph.D.s to start a new project, but
he hasn't been able to hire a single one, because his superiors refuse even to consider
hiring any chemistpast the age of 30 or 32.
There can be no doubt that these outrageous practices, both in hiring and firing,
have done immense and lasting harm to the
chemical profession in this country, and by
the same token to the future prospects of the
chemicalindustry itself.
This industry was createdby chemistsand

chemical engineers. It was not created by
salesmanshipor by stock manipulation, but
by chemists and chemical engineers. Its future cannot be guaranteed by corporate takeover pirates, by advertising geniuses,or by
bookkeepers-even by bookkeepers with
MBA degrees. Its future, if it is to have a
future, will have to be created by the same
kind of people who created the industry in
the first place: chemists and engineers. By its
wanton and unconscionable waste and destruction of trained and experienced talent the
industry has spread demoralization far and
wide and has blighted the appeal of chemistry
to bright young people choosing their life
work. Make no mistake about it-word does
get around, despite the inadequacy of the
publicity that these events have, up to now,
received. The industry will be paying the
price for its misdeeds for a long time to
come.
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